


 

Attachment A1: NASPO ValuePoint Master Agreement Terms and Conditions 

3.  Term of the Master Agreement: The initial term of this Master Agreement is for ten 
(10) years with no renewal options.  

4. Amendments: The terms of this Master Agreement shall not be waived, altered, 
modified, supplemented or amended in any manner whatsoever without prior written 
approval of the Lead State and Contractor. 

5. Assignment/Subcontracts: Contractor shall not assign, sell, transfer, or sublet 
rights, or delegate responsibilities under this Master Agreement, in whole or in part, 
without the prior written approval of the Lead State.  
 
The Lead State reserves the right to assign any rights or duties, including written 
assignment of contract administration duties to the NASPO Cooperative Purchasing 
Organization LLC, doing business as NASPO ValuePoint. 
 
7. Termination: Unless otherwise stated, this Master Agreement may be terminated by 
either party upon 60 days written notice prior to the effective date of the termination.  
Further, any Participating Entity may terminate its participation upon 30 days written 
notice, unless otherwise limited or stated in the Participating Addendum.  Termination 
may be in whole or in part.  Any termination under this provision shall not affect the 
rights and obligations attending orders outstanding at the time of termination, including 
any right of any Purchasing Entity to indemnification by the Contractor, rights of 
payment for Services delivered and accepted, data ownership, Contractor obligations 
regarding Purchasing Entity Data, rights attending default in performance an applicable 
Service Level of Agreement in association with any Order, Contractor obligations under 
Termination and Suspension of Service, and any responsibilities arising out of a 
Security Incident or Data Breach.  Termination of the Master Agreement due to 
Contractor default may be immediate. 

10. Defaults and Remedies  
a. The occurrence of any of the following events shall be an event of default under this 
Master Agreement: 

(1) Nonperformance of contractual requirements; or 

(2) A material breach of any term or condition of this Master Agreement; or 

(3) Any certification, representation or warranty by Contractor in response to the 



solicitation or in this Master Agreement that proves to be untrue or materially 
misleading; or 

(4) Institution of proceedings under any bankruptcy, insolvency, reorganization or 
similar law, by or against Contractor, or the appointment of a receiver or similar 
officer for Contractor or any of its property, which is not vacated or fully stayed 
within thirty (30) calendar days after the institution or occurrence thereof; or 

(5) Any default specified in another section of this Master Agreement. 

b. Upon the occurrence of an event of default, Lead State shall issue a written notice of 
default, identifying the nature of the default, and providing a period of 30 calendar days 
in which Contractor shall have an opportunity to cure the default. The Lead State shall 
not be required to provide advance written notice or a cure period and may immediately 
terminate this Master Agreement in whole or in part if the Lead State, in its sole 
discretion, determines that it is reasonably necessary to preserve public safety or 
prevent immediate public crisis.  Time allowed for cure shall not diminish or eliminate 
Contractor’s liability for damages. 

c. If Contractor is afforded an opportunity to cure and fails to cure the default within the 
period specified in the written notice of default, Contractor shall be in breach of its 
obligations under this Master Agreement and Lead State shall have the right to exercise 
any or all of the following remedies: 

(1) Exercise any remedy provided by law; and 

(2) Terminate this Master Agreement and any related Contracts or portions 
thereof; and 

 (3) Suspend Contractor from being able to respond to future bid solicitations; 
and 

(4) Suspend Contractor’s performance; and 

(5) Withhold payment until the default is remedied. 

d. Unless otherwise specified in the Participating Addendum, in the event of a default 
under a Participating Addendum, a Participating Entity shall provide a written notice of 
default as described in this section and have all of the rights and remedies under this 
paragraph regarding its participation in the Master Agreement, in addition to those set 
forth in its Participating Addendum.  Nothing in these Master Agreement Terms and 
Conditions shall be construed to limit the rights and remedies available to a Purchasing 
Entity under the applicable commercial code.   

12. Force Majeure: Neither party shall be in default by reason of any failure in 
performance of this Contract in accordance with reasonable control and without fault or 
negligence on their part.  Such causes may include, but are not restricted to, acts of 
nature or the public enemy, acts of the government in either its sovereign or contractual 
capacity, fires, floods, epidemics, quarantine restrictions, strikes, freight embargoes and 
unusually severe weather, but in every case the failure to perform such must be beyond 
the reasonable control and without the fault or negligence of the party.  

 



13. Indemnification and Limitation of Liability 
 
a. The Contractor shall defend, indemnify and hold harmless NASPO, NASPO 
ValuePoint, the Lead State, Participating Entities, and Purchasing Entities, along with 
their officers, agents, and employees as well as any person or entity for which they may 
be liable, from and against claims, damages or causes of action including reasonable 
attorneys’ fees and related costs for any death, bodily injury, or damage to real or 
tangible property arising directly or indirectly from the negligent or wrongful act(s), 
error(s), or omission(s) of the Contractor, its employees or subcontractors or volunteers, 
at any tier, relating to the performance under the Master Agreement. 
 
b. Indemnification – Intellectual Property. The Contractor shall defend, indemnify and 
hold harmless NASPO, NASPO ValuePoint, the Lead State, Participating Entities, 
Purchasing Entities, along with their officers, agents, and employees as well as any 
person or entity for which they may be liable ("Indemnified Party"), from and against 
claims, damages or causes of action including reasonable attorneys’ fees and related 
costs arising out of the claim that the Product or its use, infringes Intellectual Property 
rights ("Intellectual Property Claim") of another person or entity. 
 

(1) The Contractor’s obligations under this section shall not extend to: 
 
a. Any use of the Services provided hereunder not contemplated in the 
product documentation. 
 
b. Any use of the Services provided hereunder in combination with other 
products not contemplated hereunder or in the documentation, any use of 
modification of the Services provided hereunder except as permitted by 
this Agreement. 
 

(2) The Indemnified Party shall notify the Contractor within a reasonable time 
after receiving notice of an Intellectual Property Claim. Even if the Indemnified 
Party fails to provide reasonable notice, the Contractor shall not be relieved from 
its obligations unless the Contractor can demonstrate that it was prejudiced in 
defending the Intellectual Property Claim resulting in increased expenses or loss 
to the Contractor and then only to the extent of the prejudice or expenses. If the 
Contractor promptly and reasonably investigates and defends any Intellectual 
Property Claim, it shall have control over the defense and settlement of it. 
However, the Indemnified Party must consent in writing for any money damages 
or obligations for which it may be responsible. The Indemnified Party shall 
furnish, at the Contractor’s reasonable request and expense, information and 
assistance necessary for such defense. If the Contractor fails to vigorously 
pursue the defense or settlement of the Intellectual Property Claim, the 
Indemnified Party may assume the defense or settlement of it and the Contractor 
shall be liable for all costs and expenses, including reasonable attorneys’ fees 
and related costs, incurred by the Indemnified Party in the pursuit of the 
Intellectual Property Claim. Unless otherwise agreed in writing, this section is not 



subject to any limitations of liability in this Master Agreement or in any other 
document executed in conjunction with this Master Agreement. 

 
c. Except as otherwise set forth in the Indemnification Paragraphs above, the limit of 
liability shall be as follows: 
 

(1) Contractor’s liability for any claim, loss or liability arising out of, or connected 
with the Services provided, and whether based upon default, or other liability 
such as breach of contract, warranty, negligence, misrepresentation or 
otherwise, shall in no case exceed direct damages in:  
 

(i) an amount equal to two (2) times the charges specified in the Purchase 
Order for the Services, or parts thereof forming the basis of the 
Purchasing Entity’s claim, (said amount not to exceed a total of twelve 
(12) months charges payable under the applicable Purchase Order) or  
 
(ii) two million dollars ($2,000,000), whichever is greater. 

 
(2) The Purchasing Entity may retain such monies from any amount due 
Contractor as may be necessary to satisfy any claim for damages, costs and the 
like asserted against the Purchasing Entity unless Contractor at the time of the 
presentation of claim shall demonstrate to the Purchasing Entity’s satisfaction 
that sufficient monies are set aside by the Contractor in the form of a bond or 
through insurance coverage to cover associated damages and other costs. 

 
(3) Notwithstanding the above, neither the Contractor nor the Purchasing Entity 
shall be liable for any consequential, indirect or special damages of any kind 
which may result directly or indirectly from such performance, including, without 
limitation, damages resulting from loss of use or loss of profit by the Purchasing 
Entity, the Contractor, or by others. 
 

d. The limitations of liability in Section 13(c) do not apply to claims for bodily injury or 
death as set forth in Section 13(a) or Intellectual Property Claims as set forth in Section 
13(b). 
 
14. Independent Contractor: The Contractor shall be an independent contractor.  
Contractor shall have no authorization, express or implied, to bind the Lead State, 
Participating States, other Participating Entities, or Purchasing Entities to any 
agreements, settlements, liability or understanding whatsoever, and agrees not to hold 
itself out as agent except as expressly set forth herein or as expressly agreed in any 
Participating Addendum. 
 
15. Individual Customers: Except to the extent modified by a Participating Addendum, 
each Purchasing Entity shall follow the terms and conditions of the Master Agreement 
and applicable Participating Addendum and will have the same rights and 
responsibilities for their purchases as the Lead State has in the Master Agreement, 



including but not limited to, any indemnity or right to recover any costs as such right is 
defined in the Master Agreement and applicable Participating Addendum for their 
purchases.  Each Purchasing Entity will be responsible for its own charges, fees, and 
liabilities. The Contractor will apply the charges and invoice each Purchasing Entity 
individually.  

18. No Waiver of Sovereign Immunity: In no event shall this Master Agreement, any 
Participating Addendum or any contract or any Purchase Order issued thereunder, or 
any act of a Lead State, a Participating Entity, or a Purchasing Entity be a waiver of any 
form of defense or immunity, whether sovereign immunity, governmental immunity, 
immunity based on the Eleventh Amendment to the Constitution of the United States or 
otherwise, from any claim or from the jurisdiction of any court.  

This section applies to a claim brought against the Participating State only to the extent 
Congress has appropriately abrogated the Participating State’s sovereign immunity and 
is not consent by the Participating State to be sued in federal court.  This section is also 
not a waiver by the Participating State of any form of immunity, including but not limited 
to sovereign immunity and immunity based on the Eleventh Amendment to the 
Constitution of the United States.  

19. Ordering  

a. Master Agreement order and purchase order numbers shall be clearly shown on all 
acknowledgments, shipping labels, packing slips, invoices, and on all correspondence.    

 
b. This Master Agreement permits Purchasing Entities to define project-specific 
requirements and informally compete the requirement among other firms having a 
Master Agreement on an “as needed” basis.  This procedure may also be used when 
requirements are aggregated or other firm commitments may be made to achieve 
reductions in pricing.  This procedure may be modified in Participating Addenda and 
adapted to Purchasing Entity rules and policies. The Purchasing Entity may in its sole 
discretion determine which firms should be solicited for a quote.  The Purchasing Entity 
may select the quote that it considers most advantageous, cost and other factors 
considered. 

 
c. Each Purchasing Entity will identify and utilize its own appropriate purchasing 
procedure and documentation. Contractor is expected to become familiar with the 
Purchasing Entities’ rules, policies, and procedures regarding the ordering of supplies 
and/or services contemplated by this Master Agreement.  

 
d. Contractor shall not begin providing Services without a valid Service Level 
Agreement or other appropriate commitment document compliant with the law of the 
Purchasing Entity.  

 
e. Orders may be placed consistent with the terms of this Master Agreement during the 
term of the Master Agreement.    

 
f. All Orders pursuant to this Master Agreement, at a minimum, shall include: 



 
(1) The services or supplies being delivered; 
(2) The place and requested time of delivery; 
(3)  A billing address; 
(4) The name, phone number, and address of the Purchasing Entity 
representative; 
(5) The price per unit or other pricing elements consistent with this Master 
Agreement and the contractor’s proposal; 
(6) A ceiling amount of the order for services being ordered; and  
(7) The Master Agreement identifier and the Participating State contract identifier. 

 
g. All communications concerning administration of Orders placed shall be furnished 
solely to the authorized purchasing agent within the Purchasing Entity’s purchasing 
office, or to such other individual identified in writing in the Order. 

 
h. Orders must be placed pursuant to this Master Agreement prior to the termination 
date of this Master Agreement. Contractor is reminded that financial obligations of 
Purchasing Entities payable after the current applicable fiscal year are contingent upon 
agency funds for that purpose being appropriated, budgeted, and otherwise made 
available. 

 
i. Notwithstanding the expiration or termination of this Master Agreement, Contractor 
agrees to perform in accordance with the terms of any Orders then outstanding at the 
time of such expiration or termination. Contractor shall not honor any Orders placed 
after the expiration or termination of this Master Agreement. Orders from any separate 
indefinite quantity, task orders, or other form of indefinite delivery order arrangement 
priced against this Master Agreement may not be placed after the expiration or 
termination of this Master Agreement, notwithstanding the term of any such indefinite 
delivery order agreement. 

21. Payment: Unless otherwise stipulated in the Participating Addendum, Payment is 
normally made within 30 days following the date of a correct invoice is received.  
Purchasing Entities reserve the right to withhold payment of a portion (including all if 
applicable) of disputed amount of an invoice. After 45 days the Contractor may assess 
overdue account charges up to a maximum rate of one percent per month on the 
outstanding balance.  Payments will be remitted by mail. Payments may be made via a 
State or political subdivision “Purchasing Card” with no additional charge. 

25. Purchasing Entity Data: Purchasing Entity retains full right and title to Data 
provided by it and any Data derived therefrom, including metadata. 
Contractor shall not collect, access, or use user-specific Purchasing Entity Data except 
as strictly necessary to provide Service to the Purchasing Entity.  No information 
regarding Purchasing Entity’s use of the Service may be disclosed, provided, rented or 
sold to any third party for any reason unless required by law or regulation or by an order 
of a court of competent jurisdiction. The obligation shall extend beyond the term of this 
Master Agreement in perpetuity. 
 



Contractor shall not use any information collected in connection with this Master 
Agreement, including Purchasing Entity Data, for any purpose other than fulfilling its 
obligations under this Master Agreement. 
 
33. Waiver of Breach: Failure of the Lead State, Participating Entity, or Purchasing 
Entity to declare a default or enforce any rights and remedies shall not operate as a 
waiver under this Master Agreement or Participating Addendum.  Any waiver by the 
Lead State, Participating Entity, or Purchasing Entity must be in writing.  Waiver by the 
Lead State or Participating Entity of any default, right or remedy under this Master 
Agreement or Participating Addendum, or by Purchasing Entity with respect to any 
Purchase Order, or breach of any terms or requirements of this Master Agreement, a 
Participating Addendum, or Purchase Order shall not be construed or operate as a 
waiver of any subsequent default or breach of such term or requirement, or of any other 
term or requirement under this Master Agreement, Participating Addendum, or 
Purchase Order.   
 
34. Assignment of Antitrust Rights: Contractor irrevocably assigns to a Participating 
Entity who is a state any claim for relief or cause of action which the Contractor now has 
or which may accrue to the Contractor in the future by reason of any violation of state or 
federal antitrust laws (15 U.S.C. § 1-15 or a Participating Entity’s state antitrust 
provisions), as now in effect and as may be amended from time to time, in connection 
with any goods or services provided to the Contractor for the purpose of carrying out the 
Contractor's obligations under this Master Agreement or Participating Addendum, 
including, at a Participating Entity's option, the right to control any such litigation on such 
claim for relief or cause of action. 

36. Performance and Payment Time Frames that Exceed Contract Duration: All 
maintenance or other agreements for services entered into during the duration of an 
SLA and whose performance and payment time frames extend beyond the duration of 
this Master Agreement shall remain in effect for performance and payment purposes 
(limited to the time frame and services established per each written agreement). No new 
leases, maintenance or other agreements for services may be executed after the 
Master Agreement has expired.  For the purposes of this section, renewals of 
maintenance, subscriptions, SaaS subscriptions and agreements, and other service 
agreements, shall not be considered as “new.” 

38. No Guarantee of Service Volumes: The Contractor acknowledges and agrees that 
the Lead State and NASPO ValuePoint makes no representation, warranty or condition 
as to the nature, timing, quality, quantity or volume of business for the Services or any 
other products and services that the Contractor may realize from this Master 
Agreement, or the compensation that may be earned by the Contractor by offering the 
Services. The Contractor acknowledges and agrees that it has conducted its own due 
diligence prior to entering into this Master Agreement as to all the foregoing matters. 
 
39. NASPO ValuePoint eMarket Center: In July 2011, NASPO ValuePoint entered into 
a multi-year agreement with SciQuest, Inc. whereby SciQuest will provide certain 
electronic catalog hosting and management services to enable eligible NASPO 



ValuePoint’s customers to access a central online website to view and/or shop the 
goods and services available from existing NASPO ValuePoint Cooperative Contracts. 
The central online website is referred to as the NASPO ValuePoint eMarket Center. 
  
The Contractor will have visibility in the eMarket Center through Ordering Instructions. 
These Ordering Instructions are available at no cost to the Contractor and provided 
customers information regarding the Contractors website and ordering information. 
  
At a minimum, the Contractor agrees to the following timeline: NASPO ValuePoint 
eMarket Center Site Admin shall provide a written request to the Contractor to begin 
Ordering Instruction process. The Contractor shall have thirty (30) days from receipt of 
written request to work with NASPO ValuePoint to provide any unique information and 
ordering instructions that the Contractor would like the customer to have. 
 
41. Government Support: No support, facility space, materials, special access, 
personnel or other obligations on behalf of the states or other Participating Entities, 
other than payment, are required under the Master Agreement. 
 

 

 

 

 

 




